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®mteb Stated Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9890 

Johnnie Monroe, appellant 


v. 

United States of America, appellee 


• •••••• 

1 Filed in Open Court Apr. 5, 1948. Harry M. Hull, 

Clerk 

The Grand Jury charges: 

On or about February 13, 1948, within the District of 
Columbia, Johnnie Monroe made an assault on Johnnie 
Babb with a dangerous weapon, a knife. 

Friday, April 9,1948 

2 Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the 

Superintendent of the Washington Asylum and Jail, and 
thereupon the defendant being arraigned upon the indict¬ 
ment, the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like. 

• •••••• 


Thursday, May 20,1948 

5 Come as well the Attorney of the United States, as 

the defendant in proper person, in custody of the 
Superintendent of the Washington Asylum and Jail, and by 


(1) 
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his attorney Philip Shapiro, Esquire; and thereupon the 
jurors of the regular petit jury panel serving in Criminal 
Court No. Two being called, are sworn upon their voir dire; 
and thereupon comes a jury of good and lawful persons of 
the District of Columbia, to-wit: 


John S. Few 
George M. Lehman 
Daisy 0. Lewis 
James Restorio 
William P. Siegfried 
Rose Chiesivoir 


Horace E. Sears 
Nathan J. Rosenberg 
Mabel E. Ford 
Annie M. Gaskins 
Ian M. Holtzscheiter 
Cora A. Lewis 


who being sworn to well and truly try the issue joined 
herein, upon their oath say that the defendant is guilty in 
manner and form as charged in the indictment; whereupon 
the defendant is remanded to the Washington Asylum and 
Jail, and the case is referred to the Probation Officer of 
the Court. 

Friday, June 4, 1948 

6 Come as well the Attorney of the United States, as 

the defendant in proper person, in custody of the 
Superintendent of the Washington Asylum and Jail, and by 
his attorney, Philip E. Shapiro, Esquire; and thereupon it 
is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the custody 
of the Attorney General or his authorized representative 
for imprisonment for a period of Twenty (20) months to 
Sixty-Three (63) months; and thereupon the defendant is 
remanded to the Washington Asylum and Jail. 

• • • • • • • 
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11 In the District Court of the United States for the 

District of Columbia 

Criminal No. 405-48 

United States of America, 
vs. 

Johnnie Monroe, Defendant 

• •••••• 

18 Direct examination. 

By Mr. McKinley: 

Q. What is your name, please ? 

A. Johnnie Babb. 

I 

• • • • • • • 

i 

i 

I 

19 Q. Do yon know the defendant here, Johnnie Mon- ! 
roe, when yon see him? 

A. Yes. 

Q. Directing yonr attention to February 13,1948, did you ! 
see him on that day? j 

A. Yes, sir. ! 

Q. Just tell ns briefly what yon did on that day, if any- j 
thing. 

• A. We wasn’t working on that day, and so me and him j 
got a pushcart and gathered up some papers, and so that | 
brought us 81 cents. He taken 41 cents, and I taken 40 cents. ' 
Q. About what time of day did you divide that money up, j 
do you remember? j 

A. I guess it must have been, we didn’t go out until after J 
9 o’clock, it must have been around 2 o’clock. 

j 

• •••••• 

.. i 

20 Q. Can you tell us how much later that second | 
meeting was you are speaking about now, was that I 

still that afternoon, or evening, or when? j 

A. If wasn’t dark. I 


I 


i 
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Q. Was that still in Clicks Alley? 

A. Yes. 

Q. Well, go ahead. 

A. He said I owed him another nickel, and I told him I 
had already given him one and I wasn’t going to give him 
another, and so I left and went to the house where I could 
get- 

Q. (Interposing:) Whose house was that? 

21 A. I don’t know; a fellow named Slim. 

Q. All right, in Slim’s house, tell us what hap¬ 
pened in Slim’s house? 

A. It got dark then. 

• •••••• 

Q. Now, let me ask you whether or not Slim’s house in 
Clicks Alley is in Washington, D. C. ? 

A. Yes. 

Q. Go ahead. 

i A. So it got dark, and he came in and I was standing in 
the middle of the floor, I was, with my back to the door, and 
there was four of us in there, four men. 

Q. Can you give us the names of those men? 

A. Richard-Monroe, Ernest Cotton, and this fellow Slim 
and myself made four. 

22 Q. Do you know where Slim is now? 

A. No. 

Q. At the request of the police did you try to locate Slim? 
A. Yes. 

Q. And you were unable to do so? 

A. Yes. 

Q. Tell us what happened in the room? 

A. I was standing in the middle of the floor talking, and 
the rest of us was sitting down, and so when he came in my 
back was to the door and he hit me in the back with the 
knife, and so when I turned around he stabbed this arm 
(indicating), I guess he must have stabbed me six or seven 
times, I am guessing at it, the doctor has a record of it. 
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25 Mr. McKinley: Will yon mark this Government’s 
Exhibit No. 1 for identification? 

(Thereupon a knife was marked Government’s Exhibit 

No. 1 for identification.) j 

i 

By Mr. McKinley: j 

Q. Did yon have an opportunity to get a look at the knife j 
that yon say the defendant used on yon? 

A. No, sir. | 

Q. I show yon Government’s Exhibit No. 1 and ask yon 
if yon have seen this before. 

A. I never seen it. 

Q. It isn’t your knife? 

A No, I don’t know whether that is the knife that cut i 
me, or not, but I have never seen it. 

I 

• •••••• 

31 Direct examination. 

By Mr. McKinley: j 

Q. Your name is Ernest Cotton? 

• •••••• 

Q. Directing your attention to February 13, 1948, I will 
ask yon whether yon saw Johnnie Monroe, the defendant; 
here, and Johnnie Babb, the witness, at about 7:30 p. m. on j 
that day? j 

A. Yes, sir. j 

Q. Now, where were yon at that time? 

A. In a place they call Clicks Alley. j 

Q. Will yon tell the Court and jury in your own words! 

just what happened at that time if anything? 

A. I don’t know what happened outside of when he come 
in- 

i 

«•••••• 

32 Q. Whose house did they come in to in Clicks Alleyi 
do yon know? 

A. Yes, sir. 

• •••••• 
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The Court: What did they call him! 

The Witness: I called him Slim. 

By Mr. McKinley: 

Q. Slim. All right, go ahead and tell us what you saw in 
Slim’s house. 

A. Well, when he walked in- 

Q. (Interposing) Who walked in! 

A. This fellow sitting here. 

Q. The defendant, all right. 

A. He walked in, and this fellow (indicating) was stand¬ 
ing up talking. 

Q. Who do you mean ; the complainant! 

A. This fellow was standing up. 

The Court: Stand up. 

33 (Thereupon the complaining witness stood.) 

By Mr. McKinley: 

Q. Is this the man! 
i A. Yes, and he hit him with a knife. 

Q. Who hit him! 

A. This fellow here (indicating). 

Q. The defendant! 

A. Yes. 

Q. All right. 

A. And he turned around and he hit him again in the back. 
He hit him about four or five times I know. That is all I 
seen. 

■ Q. What happened to Babb over here! 

A. He went on and went to the hospital. That is all I 
know. 

Q. Were you able to get a look at the knife which you say 
the defendant used! 

A. Sir! 

Q. Were you able to get a look at the knife that the de¬ 
fendant used! 
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The Court: Could you identify the knife that was used? 

The Witness: Yes, if I see it. 

By Mr. McKinley: 

Q. Can you tell us what the knife looked like generally? 

A. It was a kind of knife with a long blade like this ! 
(indicating). j 

34 Q. I ask you if you recognize Government’s Ex- j 
hibit No. 1 for identification. 

A. That’s right j 

Q. Does that look like the knife that was used that night? i 
A. That’s it. 

i 

i 

• •••••• 

I 

i 

39 Direct examination. 

| 

By Mr. McKinley: 

Q. Your name is Bichard Monroe? | 

A. Yes. 

' i 

• •••••• 

40 Q. Do you know the defendant Johnnie Monroe sit- I 
ting here, do you recognize him here at the counsel j 

table? | 

A. Yes, sir. 

Q. Do you know Johnnie Babb on sight? 

A. Yes. 

Q. I will ask you whether you saw these two men at about j 
7:30 p. m. on February 13,1948? Did you see them on that 
day, late that day? 

A. Yes. 

Q. Where were they at that time? 

A. They was—I saw them in the alley, and I saw them 
in the house. 

Q. Do you know whose house it was you saw them in? 

A. I know whose house it was but I don’t know the man’s! 
name. 

Q. Do you know what they call him? 

A. Slim. 
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Q. All right. I want yon to tell the Court and jury in 
your own words just what happened at Slim’s at that time, 
if anything. 

A. Well, I don’t know what it was all about, but I see 
this, he walked in there with the knife. 

The Court: Who is “he”? 

41 By Mr. McKinley: 

Q. Who walked in with the knife? 

A. Monroe, Johnnie Monroe. 

Q. He is sitting here at the counsel table, this man here, 
is that right? 

A. Yes. 

Q. Go ahead. 

i A. He walked in with the knife and jumped on this other 
fellow and started cutting him, and that is all I know. 

Q. What do you mean by the “other fellow”! 

A. (Witness indicates.) 

• •••••• 

i Mr. McKinley: Let the record show he indicated Babb. 

• • • • • • • 

42 Q. Were you close enough to get a look, a good 
look at the knife, or not! 

A. No, sir, I wasn’t that close. 

• •••••• 

45 Direct examination. 

By Mr. McKinley: 

Q. What is your name, please? 

A. Private Floyd D. Lauber. 

Q. You are with the Metropolitan Police Department? 
A. Yes, sir. 

• • • • • • • . • 

Q. I show you Government Exhibit No. 1 for identifica¬ 
tion and ask you whether you can identify this knife. 

A. Yes. 
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Q. Will yon tell us where you first saw the knife? 

A. I removed it from the defendant’s right pocket. 

• •••••• 

46 Q. Will you tell us what he said, if anything, to 
you? 

A. He didn’t know of any cutting. He denied any knowl- j 
edge of a cutting, and said that there was an attempted ; 
robbery, and he had a scuffle. 

Q. Did you ask him whether that was his knife that you j 
took off of him? 

A. No, I didn’t 

Q. Was there any discussing concerning the knife? 

A. I asked him if he used that knife for cutting and j 
he said he did not. 

i 

I 

• •••••• 

47 Direct examination. 

i 

By Mr. McKinley: j 

Q. You are Officer Thomas M. Hughes of the Metropolitan j 
Police Department? 

A. That’8 right, sir. ! 

i 

• •••••• 

i 

Q. I will ask you whether you had occasion to interview j 
the defendant in this case, Johnnie Monroe, concerning this 
charge. j 

A. I did, sir. j 

• ••••'•• 

I 

Q. Tell us what was said at that time. 

A. Monroe told me at the time that he had stabbed Rabb 
after Babb had tried to rob him and attempted to 

48 stab him. He said Babb tried to grab him and rob 
him, and that is all he would tell me about it. 

Q. I show you Government’s Exhibit No. 1 for identifica¬ 
tion and ask you whether you exhibited that to the defend-: 
ant, or discussed it with him. 

A. Yes, I did. He said that was the knife he used. 

Q. He said that was the knife he used to stab Babb? 

A. He said that was the knife he used to stab Babb. 

• •••••• 
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51 Direct examination. 

By Mr. Shapiro: 

Q. Please state your name. 

A. Eddie Lee Williams. 

• •••••• 

52 Q. Directing yonr attention to the evening of Feb¬ 
ruary 13 can yon tell the jury and the Court whether 

you had occasion to see either the defendant or the com¬ 
plaining witness? 

A. Yes, sir. 

Q. Who did you see? 

A. That boy (indicating). 

Mr. Shapiro: Who is that? Stand up, please. 

By Mr. Shapiro: 

Q. The man standing up, what is his name? 

A. His name, I can’t think. 

Q. Babb? 

A. Babb, that’s right 
' Q. And where did you see Mr. Babb? 

A. On Florida, Seventh and Florida Avenue. 

53 Q. Seventh and Florida Avenue about what time? 
A. Between 5 and 6 o’clock. 

I Q. After you met him what happened? 

A. I walked down the street with him. 

Q. With Mr. Babb? 

A. Yes, sir. 

Q. Down what street? 

A. Seventh Street 

Q. Down Seventh Street Now, tell us in your own 
words just what happened. 

A. I walks down Seventh Street with him, and he walks 
in and takes a drink, gets a drink and comes on back out 
and said something about someone, having to hold someone 
up for some money, or something. 

Q. Who was this, Babb? 

A. That’s right 
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Q. And then what happened! 

A. I walks on down, and I said, ‘‘Yon had better watch 
yourself, you will get in trouble.” 

And he pulls out a knife and said, “I got protection.” 
Q. Now, speak slowly and keep your voice up. What? 
A. We walks down the street and I said, “You had better 
watch out, you will get in trouble,” and he pulled out a 
knife and said, “I got protection.” 

Q. “I got protection”? 

54 A. Yes. 

Q. Did you see the knife? 

A. It was a long shiny bladed knife. 

Q. f)id you get a good look at it? 

A. It was a white bladed knife. 

Mr. McKinley: Of course, if the Court please, I would 
like to have him exhaust the description of the knife before 
he shows him the knife. 

The Court: All right. ' 

By Mr. Shapiro: 

Q. Can you identify it more minutely? You say it was 
a shiny knife? 

A. That’s right. 

Q. Can you describe what color it was? 

A. Shiny, like a pearl handled, draw knife. 

Mr. McKinley: You say- 

The Witness: Shiny handle. 

Mr. McKinley: He said pearl handle. 

Mr. Sharpiro: No, shiny like a pearl handle. 

By Mr. Shapiro: 

Q. Can you approximate how long the knife was? 

A. About six inches long. 

Q. About six inches long? 

A. Yes. 

55 Q. I show you Government Exhibit No. 1 and ask 
you to look at this and tell the Court and jury 

whether you have ever seen this knife before. 
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A. Yes, sir. 

Q. To the best of your knowledge where did you see this 
knife? 

A. He had it in his hand pulled out 
Q. Who? 

A. Babb. 

Q. Babb? 

A. Yes, that’s right, and pulled it out of his pocket. 
I left him at Rhode Island and Seventh and went on home. 

• •••••• 

56 Q. What time did you meet him? 

57 A. Between 5 and 6. 

• •••••• 

Cross-examination. 

By Mr. McKinley: 

• •••••• 

Q. Isn’t it a fact that you and Monroe have been to¬ 
gether in jail since this—since February 13, 1948? 

A. That’s right 
Q. Isn’t that a fact? 

A. Yes. 

: Q. And you have talked with him in jail, have you not, 
during the time he was there? 

A. Yes. 

58 Q. Isn’t it a fact that when he talked with you in 
jail he gave you a description, as best he could, of 

the knife the police took away from him so that you would 
be able to testify and give a description of the knife? 

A. No, sir. 

Q. Isn’t it a fact that he told you that the police had 
arrested him and taken a knife from him? 

A. When? 

Q. The defendant here. t 

A. No, sir. 

Q. Didn’t he tell you he was arrested on this charge? 

A. Yes. 
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Q. And didn’t he tell you the police took a knife off him 
when he was arrested? 

A. Yes, sir. 

Q. And didn’t he tell you what this knife looked like? 

A. No, sir. 

Q. He didn’t tell you that? 

A. No, sir. 

Q. What were you serving time for at the time yon were 
in? 

A. For housebreaking and concealed weapon. 


59 Direct examination. 

By Mr. Shapiro: 


Q. What is your name, please? 

A. Allen Jackson. 

• •••••• 

Q. Do you know the defendant, Johnnie Monroe? 

A. Yes. 

60 Q. Do yon know the complaining witness, Johnnie 
Babb? | 

A. Yes. | 

Q. You do. Directing your attention to Friday, Febru-j 
ary 13th, did you have occasion to go into a place called j 
Powell’s, or Slim’s, in Clicks Alley? 

A. I have been in the place, yes. 

Q. Speak up. 

A. Yes. 

Q. About what time was that? 

A. It was shortly after, it was between 7 and 8. 

Q. Between 7 and 8? J 

A. Yes. 

Q. Will you tell what happened, please, Mr. Jackson?! 
A. I was in there and had a drink, and me and Monroe 

started out, and when we started out- 

Q. (Interposing:) Wait a minute, you had a drink in 
this place called Slim’s and you met the defendant, did 
you? I 

A. Yes. 

i 

i 


I 
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Q. And then what happened? 

A. We started ont to Seventh Street 
Q. I see. 

A. And two fellows came up the alley, one was Rabb and 
the other was- 

i Q. (Interposing:) Just a minute, did you get outside? 
A. Got outside the house. 

61 Q. You got outside the house? 

A. Yes, sir. 

Q. Was it light or dark? 

A. There was a light shining in the alley. . 

Q. And you met two men? 

A. Yes. 

Q. Do you know who they were? 

A. One was Rabb and I don’t know who the other fellow 
was. 

Q. Who was the other fellow? 

A. A light skinned fellow, chunky. 

Q. By that you mean he was a light skinned heavy set, and 
what did they do ? 

A. He backed Monroe into the wall and I looked and seen 

what was they doing, and they had a knife up against his- 

! Q. (Interposing:) Just a minute, you are speaking too 
fast. You say the two men backed Monroe against the wall ? 
A. Yes, sir. 

Q. And then what happened? 

A. Rabb had a knife up against his throat, and I asked 
him what was he doing and he told me to shut up, and I had 
some money in my pocket and I went back in the house. 

Q. After you heard this conversation you went back in 
the house? 

A. Yes. 

• • • • • • • 

62 Q. Did you get a good look at the knife? 

A. Only the blade. I couldn’t describe the knife, 
only the blade. 

Q. Can you describe how long it was? 

A. About like that (indicating). 
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Q. Hold up yonr hand. 

A. (Witness indicates.) 

Q. Did you see the handle! 

A. No. 

Mr. McKinley : Gan we have the record show what he is 
indicating! 

By the Court: 

Q. About how many inches do you think it was long! 

A. About three and a half. 

By Mr. Shapiro: 

63 Q. After you went into Slim’s what happened! 

A. I didn’t see him no more until I saw Babb fall 

back into the house and saw Monroe had cut him. 

• •••••• 

Cross-examination.: 

• •••••• 

Q. How long have you known Monroe ! 

A. Oh, I guess since ’35, first met him in ’35. 

Q. That is over ten years! 

A. Yes. 

Q. How long have you known Babb! 

A. About the same amount of time. 

Q. Monroe is a good friend of yours, isn’t he! 

A. Both of them just the same. 

Q. According to your story, you were going around with 
Monroe on this evening, weren’t you! You were together 
going out with him! 

A. Yes, to go to Seventh Street. 

64 . Q. Isn’t it a fact that since February 13—by the 

way, what week day was that on! 

A. On a Friday evening. 

Q. Friday evening, and since that time up to today you 
and Monroe have been in jail together, have you not! 

A. He was in one place in jail and 1 was in the other. 
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Q. Do you deny you have seen or talked to him since he 
has been down at the jail? 

A. I seen him once when we came up here to court and 
this morning. 

Q. You saw him when ? 

A. We came up to court once together before. 

Q. You were together downstairs in the cell, were you 
not? 

A. About ten minutes after we got in there. 

Q. About ten minutes after you got in there, and you were 
down there practically all day, weren’t you, until you were 
taken back? 

A. No. 

Q. How long were you together? 

A. About ten minutes. They carried him up some place 
and carried him back, and carried him back to jaiL 

Q. And was that the only time you have had a chance to 
talk with him at all since this happened?. 

A. At all since this happened. 

65 Q. Isn’t it a fact that during the two days—in 
other words, he wasn’t arrested for two days after 
this happened, and during those two days didn’t you see 
and talk with him? 

A. Not at all, I went back to work. 

Q. And you weren’t up around Clicks Alley? 

A. No. 

Q. And didn’t see him or talk to him? 

A. No. 

Q. And you say you can’t describe this knife? 

A. No, sir, I can’t. 

Q. Didn’t he ask you to testify to this story you have 
testified to here today? 

A. No, sir, he did not. 

Q. Didn’t you get in touch with him and tell him you 
would testify that way ? 

A. No, sir, I didn’t know anything about it until I was 
called up here and the lawyer asked me some questions down¬ 
stairs. I didn’t know what I came up here for. 

Q. Have you had visitors since you were at the jail? 

A. Visitors? No. 
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Q. No visitors at all! 

A. No. 

Q. I will ask you if it isn’t a fact that on February 9, 

1947, you were convicted of petty larceny and sentenced- 

A. (Interposing:) February 9,1947f 
Q. February 9, 1947, yes. 

66 A. Yes, sir. 

Q. Isn’t it a fact that on January 11, 1945, you 
were also convicted of petty larceny and sentenced to 360 
days? 

A. January 11, ’45? 

Q. January 11, 1935. 

A. Oh. ■ 

Q. Officer Warren was the officer in the case, 360 days. 

A. Yes. 

Q. I will ask you if it is a fact on May 21,1934, you were 
convicted of petty larceny, Cooper was the officer in the case, 
and you got 60 days at that time? 

A. No, sir, I can’t remember. 

67 Redirect examination. 

By Mr. Shapiro: 

Q. What cell block are you in at the District Jail? 

A. Dormitory 2. 

Q. What is that? 

A. Dormitory 2. 

Q. Is the defendant in your cell block? 

A. Not in the cell block I am in. I am in the dormitory. 

Q. Dormitory, I see. Do you have any occasion at all 
to visit with the defendant or speak with the defendant? 

A. You can’t go from one building to another in jaiL 

Mr. Shapiro: That is all. 

Recross-examination. 

By Mr. McKinley: 

Q. But you did talk with him this ten minutes when you 
were in the cell downstairs? You admit that? 
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Mr. Shapiro: If the Court please, I have to object. Mr. 
McKinley knows the practice in court of separating the 
defendant and the witnesses. 

Mr. McKinley: They are together in the same cell. 

The Court: I can’t say that is true. 

Mr. Shapiro: That has happened in this case. 

The Court: Let’s find out. 

By the Court: 

68 Q. Were you in the same cell block in this court¬ 
house with this defendant? 

i A. We just come in and they took the handcuffs off down¬ 
stairs— 

Q. (Interposing:) No, I am asking you the question were 
you and he together in the same cell downstairs? 

A. Yes. 

• •••••• 

Direct examination. 

By Mr. Shapiro: 

Q. Now, John, I want you to keep your voice up. What 
is your name? 

A. Johnnie Monroe. 

Q. Now, John, you are being charged here with assault 
with a dangerous weapon. Did you stab the complaining 
witness? 

A. I hit him with a knife. I don’t know whether I stabbed 
him, or not.. 

69 Q. You hit him with a knife? 

A. Yes. 

Q. Have you ever been in jail before? 

A. Yes. 

Q. You have? How many times? 

A. About eight or nine times. 

Q. Eight or nine times for various offenses? 

A. No, not for various offenses, different offenses. 
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Q. Now, John, directing your attention to the night of 
February 13th, I want you to tell the ladies and gentlemen 
of the jury and the Court just what happened. 

A. Well, ladies and gentlemen, me and this fellow John 
Eabb back there, all during that cold spell it was so cold 
we couldn’t work, and we was around junking, trying to 
make a dollar, and on Friday, February 13, we went out that 
morning and was picking up junk, old papers and carpets 
and rags and carried it back to the junk shop, and we got two 
dollars and some odd cents worth. That was Friday morn¬ 
ing. 

We goes through Clicks Alley. We stopped and he stayed j 
in Clicks Alley over there and wouldn’t go back out in the 
afternoon. I goes out by myself and I made five dollars and 
something, and I came back to the alley about 2 or 3 o’clock, j 
He told me he was broke. Well, I gave him several drinks, 
and then he told me he was hungry, and I offered him money I 
to go around on Seventh Street to the lunch company j 
70 and he said no, he would rather get something to eat 
and take it home, so I got him a loaf of bread and 
some beans and some ‘‘ smokies” and he goes on out and j 
leaves me in there. j 

Q. What time was this? 

A. This was getting along about, I should say around ! 
about 4 o ’clock, I guess around 4 o ’clock. 

Q. In other words, after he had eaten he left? 

A. Yes. 

Q. And you say it was approximately 4 o’clock when he 
left? j 

A. Yes. 

Q. Continue with your story. 1 

A. And I stayed right in there, and around 6:30 or 7 j 
o’clock, somewhere around that neighborhood, me and this ! 
fellow Allen Jackson started out and meets John Babb and j 
another fellow I had never seen before, I didn’t know him, 
but we stopped there and this Babb pushed me up against 
the wall, put a knife around my neck and I said, “Don’t cut j 
me man,” because he had cut a man Thursday night- 

! 

Mr. McKinley: I object, just a minute. *' j 


i 

i 

i 
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By Mr. Shapiro: 

Q. Just tell what happened. 

A. He put the knife to my throat and I said, “Don’t cut 
me,” and he cursed me and said, “Don’t you move,” and 
this other fellow was going through my pockets, and 

71 I happened to have a little change, about a dollar 
and 32 cents, and he took that out, and when Babb 

took the knife away from my throat I grabbed it and hit 
him with it, and he ran back in the door inside the door. 

Q. Now, after you struck at him with the knife did you 
follow him into Slim’sf 
A. No, sir. 

Q. What did you do? 

A. I turned around and walked out the alley. 

Q. You walked away? 

A. Yes. 

Q. Did you know he was stabbed? 

A. I didn’t know whether he was stabbed or not. I got 
; it out of his hand and hit him with it; whether he was stabbed 
or not I don’t know. 

Q. What did you do with the knife? 

A. I put the knife in my pocket. 

Q. And when were you arrested? 

A. On Sunday, I would say around about 12:30 or 1 
o’clock. 

Q. Now, when you were inside Slim’s it was around 7 
o’clock that you started to leave, you say? 

A. Around between 7 and 7:30. 

Q. Tell me who was in Slim’s at that time? 

72 A. There was a bunch in there, around about 10 
or 12, something like that. 

Q. Ten or twelve. Did you see a gentleman there, Cotton? 
A. Yes. 

Q. What was he doing? 

A. He was sitting in the corner, he was asleep, drunk. 

Q. Are you sure he was drunk? 

A. Yes, I am sure he was drunk. 
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Q. Did you see Richard Monroe? 

A. No, sir, he wasn’t in there. 

Q. He wasn’t there? 

A. No. 

Q. Allen Jackson was there? 

A. Yes, me and Allen Jackson started out together. 

Mr. Shapiro: That is all. 

Cross-examination. 

By Mr. McKinley: 

Q. You say that the complainant held you up? 

A. Yes. 

Q. Did he take anything from you? 

A. The boy with him went through my pockets while he 
was holding the knife to my throat, and took a dollar and a 
half from me. 

Q. Did you report this holdup to the police depart- 
73 ment? 

A. No, sir, I just let it go as it was. I wasn’t 
going to get nobody locked up. 

Q. When you were arrested by the police officers you had 
this knife on your person, did you not? 

A. Yes. 

Q. You didn’t tell the police officers at that time that it 
was not your knife, did you? 

A. Yes. 

Q. You told the police officers it was not your knife? 

A. Yes. 

Q. What did you tell the police officers about the knife? 

A. The police officers asked me, that arrested me, was 
that the knife I cut him with. 

Q. And you said yes? 

A. Yes, sir. 

Q. But you didn’t tell the police officer this was your 
knife, did you? 

A. He didn’t ask me. 
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Q. Would you answer my question? You didn’t tell the 
police officer this was your knife, did you? 

A. Not the arresting officer. I told that officer down at 
number 2 it was Rabb’s knife. 

Q. You told this officer (indicating) ? 

A. I told him down at number 2. 

Q. You cut Rabb first in the stomach, did you not? 
74 A. I don’t know where I hit him. I didn’t see 
him until I grabbed his hand and grabbed the knife 
out of his hand. 

Q. You also struck him in the back, did you not, as he 
was trying to get away? 

A. I don’t know; I commenced to hit him, when I grabbed 
that knife out of his hand I just commenced to hit him. 

By the Court: 

Q. What was that answer? 

A. I say I don’t know where I struck him; when I grabbed 
the knife out of his hand I commenced to hit him. 

Q. Did you hit him once or two or three times? 

A. I don’t know, Judge, I just commenced to hit him. 

Q. How many times did you hit him? 

A. I just kept on hitting as fast as I could. 

Q. You moved your hand up and down; do you know that 
you hit him more than once? 

A. Yes, I do know that. 

• •••••• 

By Mr. McKinley: 

• • • • •' • • 

76 Q. You have seen these two friends of yours who 
testified having met you before you testified today? 

A. I seen them downstairs. 

Q. Haven’t you seen Allen Jackson who was here today, 
to talk with him? 

A. I saw him downstairs. 

Q. Didn’t you hear him testify, isn’t it a fact that you 
talked with him and told the officer of taking the knife off 
him- 
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Mr. Shapiro (interposing): Jnst a minute, that is not the 
testimony. 

Mr. McKinley; That is the testimony. 

The Court: Members of the jury, it is your recollection 
that will control, not the recollection of counsel. 

By Mr. McKinley: 

Q. Bo you deny that that did not happen? 

A. I did not discuss the case with him at alL All I told 
him was that they was up here. 

77 Q. All you told them was what? 

A. That they was up here. 

Q. Who did you say was up here? 

A. Richard Monroe; Ernest Cotton back there was up 
here. 

Q. Where did you tell him that, down in jail? 

A. Downstairs. I am in one part of the jail and he is 
in another. 

Q. But you have both been together downstairs, haven’t 
you? 

A. Sure, in the bull pen. 

Q. I will ask you if it isn’t a fact that on October 10,1937, 
you were convicted of assault and sentenced to 30 days? 

A. No, I never had a 30-day sentence. 

Q. Officer Bastow was the officer in the case, number 2; 
let me refresh your recollection, he was the officer from 
number 2, and you received 90 days. Do you deny that? 

A. I received 90 days. You said 30 days. 

Q. But you got 90 days for assault? 

A. Yes. 

Q. And on November 9,1947, you were convicted of petty 
larceny and got 90 days on that, November 9, 1947, petty 
larceny 90 days, isn’t that right? 

A. That’s right. 

• •••••• 
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78 Redirect examination. 

By Mr. Shapiro: 

Q. Monroe, on both occasions you have been brought to 
this court with Jackson will you tell the Court and ladies 
and gentlemen of the jury just what happened downstairs? 
How long were you with him? 

A. Ladies and gentlemen, when they brought us up here 
to the court I was with Allen Jackson I will say about ten 
minutes, maybe between five and ten minutes, and they 
comes and takes me out of this bull pen down here and car¬ 
ried me around here and took him to another one. 

Q. And during that five or ten minutes did you have any 
opportunity to discuss the facts of this case with him ? 

A. No. 

• •••••• 

Mr. McKinley: All right, call Mr. Rabb in rebuttal, if the 
Court please. 

• •••••• 

79 By Mr. McKinley: 

Q. Mr. Rabb, you heard a witness, Eddie Lee Williams, 
testify here that he saw you on the street? 

The Court: Seventh and Florida Avenue. 

By Mr. McKinley: 

Q. Seventh and Florida Avenue between 5 and 6 o’clock 
on February 13,1948. 

I will ask you whether he saw you at that place? 

A. Judge- 

Q. (Interposing:) Just answer my question. Did he 
see you? 

A. No, sir. 

Q. Do you know this man Eddie Lee Williams? 

A. I never saw him before in my life as far as I know. 

Q. And then you heard a witness Allen Jackson testify 
that he was with the defendant Monroe at Slim’s place, and 
that you and another colored boy whom they didn’t know 
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80 held the defendant Monroe np in the alley outside 
Slim’s place. 

I will ask you if any such thing ever happened? 

A. No, sir. 

Q. Did you see Jackson there that day? 

A. No, I never saw Jackson since he got in this chair 
away back nine or ten months since I seen him. 

Q. Did you see him around Clicks Alley around February 
13,1948? I 

A. I didn’t see him. I know him when I see him, but 
this other man, I never saw him in my life. 

• •••••• 

81 Mr. McKinley: Officer Hughes, please. J 

#•••••• 

82 Direct examination. 

i 

By Mr. McKinley: j 

j 

Q. Officer Hughes, did you hear the defendant testify 
that when you interviewed him with reference to this knife 
he told you that this knife which had been found on his j 
person was the property of the complainant Babb? 

A. I did. 

_ j 

Q. What did he tell you with reference to that knife? 

A. He didn’t say anything. I think he said, to the best j 
of my knowledge, he took the knife out of his pocket and 
cut Babb after he had been yoked. 

Q. That was his story to you? 

A. Attempted robbery by yoking. | 

Q. How long have you been with the Police Department? j 
A. Six, nearly seven years. 

Q. And have you handled previously many cutting cases? ! 
A. Many of them. j 

Q. And are you familiar with what is known as a switch 
blade knife? j 

A. I am. I 

i 

Q. Will you describe a switch blade knife? 

A. A switch blade knife is a knife which has a spring on j 
the side and the blade flies open, it is on a spring. 


I 


! 

i 


i 
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Q. I will ask you whether Government Exhibit 1 is a 
switch blade knife. 

83 A. It is not a switch blade knife. 

• •••••• 

84 Opening Argument to the Jury on Behalf of the 

United States 

Mr. McKinley: If the Court please and members of the 
jury: You have heard the testimony in this case. There is 
a sharp conflict of testimony in this case. The complaining 
witness took the stand and testified as to what happened, his 
version of what happened. Two witnesses who were there 
at the time took the stand and testified to corroborate the 
complaining witness. 

The defendant takes the stand and tells a different story 
and presents one witness who corroborates him in his 
story. He presents another witness who wasn’t there but 
whose testimony indicates that the knife belongs to the com¬ 
plainant rather than the defendant. 

It is for the jury, of course, to determine who is telling 
the truth in this case. Of course, you have the usual guides, 
that is your observance of the witnesses here, how they 
testified, what their interest in the matter is, if anything, 
and whether their story impressed you as being a truthful, 
logical story. 

You will recall that the defendant in this case ad- 
86 mitted, in fact on questions by his attorney he 
admitted he had been in jail several times on various 
charges, and on cross examination I asked him about two 
or three convictions and he admitted them. 

Both of these witnesses have admitted previous convic¬ 
tions for crimes. That should be taken into consideration 
by you for one purpose, and one purpose only, that is as to 
the credibility of these witnesses who have testified. 

The Government submits that the story told by the com¬ 
plaining witness in this case, and corroborated by the other 
two witnesses, is the logical story of what happened. We 
have, in corroboration of that story we have the testimony 
of the police officer, and we know we can depend on him 
because, of course, clearly he has no interest in the case 
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other than seeing that the evidence that he obtained is pre¬ 
sented to the Court for your consideration, and there is 
considerable conflict between the testimony of the defend¬ 
ant and that of the officer. 

You will remember the defendant's story was that he was 
held up and robbed and yoked and that this other man he 
had never seen before took some stuff out of his pocket. 
Now, for two days until he was arrested he made no report 
of that matter to the Police Department. If such a thing 
as that occurred the logical thing to do was to go to the 
Police Department and say, “This man tried to yoke me and 
I stabbed him in self defense." 

86 You will remember he told the officer this was 
the knife of Babb and not his knife, and the officer 

went back on the stand and said it was no such thing. 

This is a story they have thought up and perfected since 
this occurred, and I think it will show because I know what 
the facts are, that these men have been in jail and have had 
a chance to confer on it, and you will remember when I in¬ 
sisted that this witness Williams be asked—he said he saw 
the knife, that the defendant showed it to him, he saw it, and 
I insisted that he be called upon to give a description of 
that knif e before he saw the knife, because of his record I 
thought he was a person if he had a chance to color his 
story he would do so, and his description of the knife was it 
was a switch blade. I put the officer on the stand to show 
that it was not a switch blade. Another description was 
that it was a shiny knife. I presume the defendant had an 
opportunity to tell him that, but when we got down to what 
made it shine he said he thought it was a pearl handle. He 
was smart enough to see what was coming out, and counsel 
for the defendant came to his assistance and covered up by 
saying it was a shiny knife. During this conference in the 
jail he did not have a chance to see the knife. AJ1 he had to 
go on was a story they had concocted and, just as I sus¬ 
pected, he went haywire, which shows how much credence 
you can put on his story. 

87 Our two complaining witnesses, and they have not 
been confronted with a criminal record and cannot 
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be impeached on that score, one witness said he saw him 
in the corner asleep. 

I could spend considerable time on this case, but I be¬ 
lieve the evidence has been strong and it has not required 
any undue amount of time, and I submit the Government has 
established its case well beyond a reasonable doubt. 

This man was cut over a nickel, the knife penetrating the 
lining of the abdomen and as a result of which there was a 
blood clot inside the abdomen, and when he came to the 
hospital he had this shock and multiple wounds in the back. 
If it was just a matter of self defense how would he have 
got the cuts in the back if they were committed in self de¬ 
fense? I say his story is not justified, but on his own 
testimony would constitute a case of assault with a danger¬ 
ous weapon. 

• •••••• 

93 Court’s Charge to the Jury 

The Court (Keech, J.): Ladies and gentlemen of the jury, 
it now becomes the duty of the Court to instruct you as to the 
principles of law applicable to this case, and as to the prin¬ 
ciples of law as announced by the Court you are bound and 
obligated to follow them. On the other hand, I will repeat 
to you, you are the sole judges of the facts, and again I re¬ 
peat to you that if your recollection of the facts be in dis¬ 
agreement with those stated by the Court, or counsel for the 
Government, or counsel for the defense, it will be your recol¬ 
lection that will control inasmuch as you are the sole judges 
of the facts. 

The fact that a defendant is charged with a crime and has 
been indicted is not to be taken as an indication of his guilt. 
The sole purpose of an indictment is to bring the defendant 
before the Court. The indictment is merely the 

94 machinery and procedure provided by law for plac¬ 
ing the defendant on trial. Every defendant in a 

criminal case is presumed to be innocent, and this pre¬ 
sumption of innocence attaches to the defendant through¬ 
out the trial. 

• •••••• 
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95 In determining whether the Government has estab¬ 
lished the charge against the defendant beyond a rea¬ 
sonable doubt you will consider and weigh all the testimony 
of all of the witnesses who have testified before you, in¬ 
cluding the defendant. As you are the sole judges of the 
facts, necessarily you are the sole judges of the credibility 
of the witnesses. In determining whether to believe the 
testimony of any witness, and in weighing the testimony 
of any witness, you may consider his demeanor on the stand, 
his manner of testifying, whether he impresses you as 
having an accurate memory and recollection, and whether 
he impresses you as a truth-telling individual. 

There has been evidence in this case that the defendant 
has heretofore been convicted of crime. That is not to be 
taken by you as evidence of his guilt in this particular case. 
It is to be utilized solely for the purpose of passing on the 
credibility of his testimony. Similarly there has been testi¬ 
mony of convictions of other witnesses who have appeared 
in the case, and it is to be used in connection with the ques¬ 
tion of determining the credibility which you will attach to 
their testimony. You are further instructed that while the 
law makes the defendant a competent witness in this case, 
you have a right to take into consideration his situation and 
interest in considering your verdict, and all the cir- 

96 cumstances that surround it, and to give to such tes¬ 
timony such weight as in your judgment it is fairly 

entitled to. 

If you find that any witness, whether for the Government 
or for the defendant, has wilfully testified falsely as to any 
material fact, and has done so knowingly you are at liberty, 
if you deem it wise, to disregard the entire testimony or 
any part of the testimony of such witness, except as to such 
parts thereof as may be corroborated by other credible 
testimony. 


• •••••• 
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COUNTERSTATEMENT OP THE CASE 

Appellant was indicted for assault with a dangerous 
weapon, to wit, a knife. The jury found him guilty as j 
charged. It is from that verdict that this appeal is taken. 

The evidence was in direct conflict. The Government’s j 
evidence indicated that the complaining witness was in a j 
place known as Slim’s place in Clicks Alley, Washington, j 
D. C. (R. 11, 22, 30). While he was there, the appellant 
walked in and stabbed him (R. 12, 23, 31). The witnesses 
on behalf of the Government who were in Slim’s place were j 
in accord that these events had transpired. One was able to j 
identify the knife used in the stabbing (R. 23-24), while 
the other was unable to identify it (R. 32). It was not in- j 
dicated that the Government witnesses had a criminal j 
record. i 


(1) 
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Eddie Lee Williams testified that he had been with the 
complaining witness a few hours before the offense was 
committed, and at that time the complaining witness had 
shown him a knife which he later identified as Government 
Exhibit 1 (E. 43-45). Government Exhibit 1 was the knife 
identified by the complaining witness as the knife used 
by the appellant. This witness admitted that he had talked 
to the appellant at the jail concerning the offense (R. 47). 
He denied that the appellant described the knife to him at 
that time (R. 48). This witness was at the time serving 
a sentence for housebreaking and carrying a concealed 
weapon (R. 48). 

Allen Jackson testified substantially to the same facts 
to which the appellant had testified. He stated that he was 
with the appellant at the time of the hold-up, but that before 
the stabbing he had gone back into Slim’s place (R. 51, 52). 
It is interesting to note that while the other witnesses had 
testified there were either four or five people in Slim’s, 
this witness testified that “There was a gang in there . . . . 
about ten or twelve”. This witness stated he had a good 
look at the blade of the knife and that it was about 3% 
inches long (R. 52). Eddie Lee Williams had previously 
described the knife as “a long shiny bladed knife” (R. 
44). This witness was in jail for another offense at the 
time this case was being tried, and admitted previous 
convictions. 

The defendant contended that he had acted in self-defense. 
He testified that he and Allen Jackson were walking in 
Clicks Alley when the complaining witness pushed him 
against the wall and held a knife against his throat while 
another man robbed him (R. 60). He stated that when the 
knife was taken away from his throat, he grabbed it and 
struck the complaining witness with it several times (R. 
61). The defendant did not report this hold-up to the 
police. (R. 62). The defendant testified that he had not 
discussed the case with the two men who testified on his 
behalf. He did, however, admit that when the three of them, 
i.e., the two witnesses and himself, were brought up from 
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the jail that they were together for approximately ten min- ! 
ntes in a cell at the court building (R. 66-68). 

Rabb, the complaining witness, denied knowing or having | 
ever seen Jackson (R. 69). ! 

QUESTION INVOLVED 

The sole question involved in this case is whether or not J 
certain statements made by the prosecuting attorney in his j 
opening argument to the jury were improper. 

i 

SUMMARY OP ARGUMENT 

The prosecuting attorney in his opening argument to I 
the jury made certain statements which tended to indicate j 
that he did not believe the testimony of certain witnesses, j 
These statements were not objected to at the time they j 
were made and for this reason should not be considered j 
by this Court when an objection is made for the first time j 
while the case is on appeal. If, however, the Court deter- I 
mines to consider the statements as a possible ground for j 
reversal, it is submitted that there was ample justification j 
for them in the testimony of the various witnesses. 

ARGUMENT | 

I 

There is no question of the appellant’s guilt or innocence j 
in this case. The jury found him guilty and there is no I 
contention made on appeal that the evidence was insufficient i 
to sustain this verdict. 

It is contended on behalf of the appellant that there was 
error in the opening argument to the jury made by the; 
prosecuting attorney. The remarks which are alleged to 
have been unjustified and possibly prejudicial are set forth 
below: j 

“You will remember he [appellant] told the officer 
this was the knife of Rabb and not his knife, and the 
officer went back on the stand and said it was no suchl 
thing. j 

“This is a story they have thought up and perfected 
since this occurred, and I think it will show because I 
know what the facts are, that these men have been in 
jail and have had a chance to confer on it, and you 
will remember when I insisted that this witness Williams 
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be asked—he said he saw the knife, that the defendant 
showed it to him, he saw it, and I insisted that he be 
called npon to give a description of that knife before 
he saw the knife, because of his record I thought he 
was a person if he had a chance to color his story he 
would do so, and his description of the knife was it 
was a switch blade. I put the officer on the stand to 
show that it was not a switch blade. Another descrip¬ 
tion was that it was a shiny knife. I presume the de¬ 
fendant had an opportunity to tell him that, but when 
we got down to what made it shine he said he thought 
it was a pearl handle. He was smart enough to see 
what was coming out, and counsel for the defendant 
came to his assistance and covered up by saying it was 
a shiny knife. During this conference in the jail he 
did not have a chance to see the knife. All he had to 
go on was a story they had concocted and, just as I 
suspected, he went haywire, which shows how much 
credence you can put on his story.” 

A. This Error, If Any, Was Not Objected to at the Time 
and Should Not Be Considered for the First Time on 
Appeal 

There was no objection made at the trial to the state¬ 
ments of the prosecuting attorney. This question is raised 
for the first time on appeal. For that reason, it should not 
be considered by this Court. 

This contention by the appellee is supported by rulings 
of the Supreme Court of the United States. That court 
had for its consideration alleged improper remarks by a 
prosecutor which were not objected to at the time in the 
case of United States v. Socony Vacuum Oil Co., 310 U. S. 
150, 238-239 (1940). In that case the Supreme Court said: 

“In the first place, counsel for the defense cannot 
as a rule remain silent, interpose no objections, and 
after a verdict has been returned seize for the first 
time upon the point that the comments to the jury 
were improper and prejudicial See Crumptun v. 
United States, 138 U. S. 361, 364.” 

See also United States v. Slcidmore, 123 F. 2d 604, 610 
(C.C.A. 7th, 1941). 
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As this alleged error was not brought to the attention of 
the trial court, it should not be noticed for the first time j 
on appeal. 

As this is a matter which is within the discretion of the 
trial court, there is more reason that the alleged error 
must be brought to the attention of the trial court before 
it can be raised on appeal. In Washington & Georgetown 
Ry. Corp. v. Dashiell, 7 App. D.C. 507 (1895) this Court 
in considering certain alleged prejudicial remarks made 
during trial held at pp. 515-516: 

“This is a matter resting so entirely in the discretion j 
of the court below, in conducting the proceedings j 
before it, that it is only in the very extraordinary 
instances, and where prejudice is the manifest object of 
the speaker, that it becomes a matter of exception for | 
review on appeal, when such remarks or comments 
are allowed by the trial court.” 

See also Katz v. Delaware <& 27. R. Corp., 38 F. Supp. 698, I 
699 (M.D. Pa. 1941). 

B. In Any Event, the Statements Were Justified a/nd Con¬ 
stituted Proper Argument 

The evidence in this case was in direct conflict The \ 
witnesses on behalf of the appellant admitted having been 
together for a short period at the jail just prior to the 
trial. One of them admitted having discussed the case with 
the appellant. As there was such a divergence, it is only 
reasonable to assume that one of the groups of witnesses 
had thought up a story which was to be told at the trial, i 
The statement in this case merely amounted to an indica- j 
tion that the prosecuting attorney had faith in his own j 
case and his own witnesses as opposed to the witnesses for j 
the defense. The statements here objected to are very | 
similar to statements of the prosecuting attorney which 
were made in the case of United States v. Socony-Vacuum j 
Oil Co., supra. In that case the prosecuting attorney had j 
stated that the Government counsel “believe to the bottom 
of their hearts in the justice of the cause that they espouse I 
here.” There was no objection to this statement when | 


! 

j 

i 

l 
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made. The court did not find that the statements were 
prejudicial. 

It is also contended that the statement of the prosecuting 
attorney, “because I know what the facts are”, is prej¬ 
udicial. This statement, however, must be read in its entire 
setting. The remainder of the statement which the prosecut¬ 
ing attorney made at that time was: 

“This is the story they have thought up and perfected 
since this occurred, and I think it will show, because 
I know what the facts are, that these men have been 
in jail and have had a chance to confer on it, . . .” 

The statement is amply borne out by the evidence that this 
defendant and his witnesses had been together in the jail 
in the court house and had had an opportunity to confer 
about the case. Not only had they had an opportunity to 
confer about the case, but one of the witnesses for the 
appellant admitted that they had conferred about the case 
(R. 47). 

' Therefore, as the statement was amply borne out by the 
evidence, it seems neither prejudicial nor objectionable. 

The prosecuting attorney must be allowed certain lee¬ 
way in argument. This view was stated by the Ninth Cir¬ 
cuit in BaUard v. United States , 152 F. 2d 941, 943 (1945), 
rev’d on other grounds, 329 U. S. 187: 

“Two points upon appeal were not mentioned in 
any one of the opinions written by members of the 
Supreme Court, and each is regarded as decisive by 
our dissenting associate. He Slinks the conduct of 
the district attorney in his argument requires reversal. 
It is our opinion that if the conduct of the prosecution 
in argument in this case constitutes error, then, the 
prosecution in every case is limited to a listless, vigor- 
less summation of fact in Chesterfieldian politeness. 
Gone are the days of the great advocates wnose logic 
glowed and flowed with the heat of forensics! Gone, 
except for counsel of the defense. Courts, jealous of 
the rights of the accused as well as with an eye to the 
appeal if the government wins, will seldom admonish 
defense counsel in his lachrymal appeal for a verdict 
of acquittal notwithstanding the evidence of guilt 
Even yet will the district attorney be tried instead of 
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the defendant and be fonnd guilty by the defense at¬ 
torney as having prostituted his superior mind to 
heartless persecution. We think that seldom will an 
innocent man unjustly become a convict through the 
heat and overstatement of a district attorney hut the 
guilty will no doubt escape his just deserts if the 
district attorney is unduly restricted.” j 

In the Ballard case the prosecuting attorney had referred i 
to the scheme under indictment as a “flim-flam scheme that 
has been unparalleled in history. These defendants have 
been the most successful fakers in the knowledge of the 
history of fakers, . . .”. He had also stated in closing j 
argument, “Let your verdict be a warning to those people 
who would be religious racketeers”. See also United States 
v. Antonelli Fireworks Co ., 155 F. 2d 631, 636-638 (C.C.A. 

2d 1946). ! 

In the case of Meyers v. United States , No. 9797, decided 
November 8, 1948, this Court had for its consideration the 
alleged prejudicial statement of the prosecuting attorney j 
who had characterized Meyers as “that bird” and had 
further stated “Meyers was living on the fat of the land” 
while others were making sacrifices. “That bird” and j 
“this is a story they have thought up” seem to be very 
similar in their inferences. This Court did not feel the j 
contentions in the Meyers case were sqfficiently meritorious 
to mention them in its opinion. 

In any event, any errors in these statements were cured by 
the trial judge’s excellent charge to the jury. The jury 
was informed that they were the sole judges of the facts j 
and that in order to find the defendant guilty, they must be j 
convinced of his guilt beyond a reasonable doubt. They j 
were also informed that they were the sole judges of the 
credibility of the witnesses. This question of credibility 
was the only question involved in the alleged prejudicial 
statements of the prosecuting attorney. The jury was \ 
instructed that if they found any witness had testified falsely 
and had knowingly done so, they might, if they were so : 
inclined, disregard all or any part of the testimony of that ! 
witness. They were also instructed that if they found ! 
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the defendant had acted in self-defense, which was the 
'basis of his entire case, that they should find the defendant 
not ghilty. There t was no objection made to this charge 
nor to any part pf it. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment 
appealed from should be affirmed. 

George Morris Fat, 

United States Attorney; 

William S. McKinley, 
Assistant United States Attorney; 

Joseph M. Howard, 
Assistant United States Attorney; 

L. Clark Ewing, 

Assistant United States Attorney. 
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